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COURT OF APPEAL REGULATES POLICE USE OF TASERS

On 25 October 2024 the Court of Appeal gave a milestone judgment in Afriyie v Commissioner of Police for
the City of London [2024] EWCA Civ 1269. Mr. Afriyie successfully appealed to the trial judge, Hill J, who
ruled that the police had acted lawfully when tasering him. However, the Court of Appeal (comprising
Lady Chief Justice Carr, Dingemans and William Davis LJ) reversed the judge’s ruling- laying down some
fundamental principles to control how the police must use tasers. Tasers are of course firearms as defined by
the Firearms Act 1968 and the Court of Appeal have now for the first time grappled with the dangers they
pose.

The incident where Mr Afriyie was tasered

At 5.30 am on 7 April 2018 Mr Afriyie was driving his car through London. He was stopped by the City of
London Police. Mr Afriyie was suspected of driving at an excessive speed but was never charged with a
driving offence. Instead, he was required to provide a breath sample of his blood alcohol level. He was then
arrested for failing to supply a sample. Police officers tried to handcuff him but failed. While he was
standing on the pavement with his arms folded, a police officer discharged a taser. Mr. Afriyie fell back and
struck his head against a window ledge of the building behind him.

Mr Afriyie is a black social worker aged 31. He had worked closely with the police, particularly in relation
to a community project in Peckham which he discussed with the police throughout the incident. He owned
the car he was driving and was properly insured. This was confirmed by police checks when he was
stopped. He handed over his driving licence, car keys and was then asked to provide a breath sample. That
device said his first two attempts as "insufficient".

What followed was captured on body worn video devices (BWYV) that police wear. At 5.46 am Mr Afriyie
was given a third opportunity to provide a breath sample. The breathalyser again registered his attempt as
“insufficient”. At 6.04 am Mr Afriyie was told “Gonna get the cuffs on you now you're nicked mate." He
was told to put his hands behind his back. Mr. Afriyie asked, "Are you joking me?" He complained that he
had blown into the device and the officer told him "That was it". The police said he was under arrest and an
officer took hold of his arm. Mr Afriyie pulled his arm away and kept repeating the officer had said "that
was it". A police van arrived, and more officers joined the scene.

Mr Afriyie was next advised he was under arrest and cautioned. An officer took hold of his arm. Mr Afriyie
pulled away his arm, saying "just get off me man". He protested that he had been told "#his is it" and became
insistent and frustrated. PC Pringle then drew out his taser. He pointed it at Mr Afriyie and “red dotted” his
body. Another officer said he had a taser aimed at Mr. Afriyie and said, "We don't want to do that". Two
officers each took hold of one of Mr Afriyie’s arms. He carried on protesting about being told “that was it".
He then turned to a friend, Mr Cole, who was close by and shouted, "I'm not going to allow this".

Mr Afriyie pulled his arm away, PC Pringle shouted "do not struggle" a few times and Mr Afriyie pulled his
other arm away from another officer. He then was standing facing Mr Cole, removed his wristwatch and
threw it to Mr Cole. Mr Afriyie talked to Mr Cole- rather than to the officers forming a circle around him.
He kept saying that an officer previously told him “That was if".

Mr Cole now became aware that an officer had taken out a taser. Mr Cole repeatedly told Mr Afriyie "don't
get tasered". The police reiterated that Mr Afriyie should put his hands out. PC Pringle shouted out "put your
hands out, do as you are told". After 20 seconds, Mr Afriyie folded his arms and continued to speak to Mr
Cole. He was mid-sentence when PC Pringle discharged his taser. Mr Afriyie tumbled backwards and struck
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his head on the window ledge, falling onto the ledge from his full height. Mr Cole and another friend clearly
became distressed by what had happened. Mr Afriyie remained on the ground and was handcufted.

The police helped him to his feet, but he fell back to the floor several times. He was eventually able to stand.
Mr Afriyie struggled and shouted so that officers put him to the ground again. In due course he was taken to
hospital.

The police Guidance on using tasers
The College of Policing publishes guidance, the Authorised Police Practice, which was considered by the
trial judge. The Authorised Police Practice contains a section on tasers. It described the effects of using
tasers, especially the risk of head injury from an uncontrolled fall. It stated:
"Taser should only be used as a proportionate response to an identified threat. It should not be used
to simply gain compliance with instructions or procedures where compliance is not linked to such a
threat or where a threat has been reduced to such an extent that Taser use would no longer be
proportionate. The duration of the initial discharge and any subsequent discharge must be
proportionate, lawful, accountable and absolutely necessary (PLAN)."

The legal framework

The Commissioner relied on s 3 of the Criminal Law Act 1967 to justify the force used by PC Pringle to
employ "such force as is reasonable in the circumstances in the prevention of crime or in effecting or
assisting in the lawful arrest of offenders or suspected offender" The police also relied on s 117 of the
Police and Criminal Evidence Act 1984 to use "reasonable force if necessary" in exercising the power of
arrest. That added nothing to s 3 of the 1967 Act.

William Davis LJ stressed that the Court was dealing with a civil claim for assault and battery. Unlike a
criminal case where the defendant has no burden of proof, the burden is on a defendant to a civil case where
the issue is self-defence or defence of another and/or the use of the power in section 3 of the 1967 Act.

In criminal law an honest but mistaken belief, even if it is considered unreasonable, provides a defence to a
prosecution. By contrast, in a civil claim, the defendant must show that he honestly and reasonably believed
that it was necessary to defend himself or defend another-as well as showing that the force used was
reasonable in all circumstances: see Ashley v Chief Constable of Sussex Police [2008] AC 962; Chief
Constable of Merseyside v McCarthy [2016] EWCA Crim 1257 at [30]. The test applied by the judge
properly reflected Ashley and McCarthy. The requirement in a civil claim entail that the defendant must
prove that the force used was reasonable involves an assessment of the proportionality of the force used. The
issue is not just whether the use of force was reasonable in the circumstances as the defendant believes them
to be. The critical question is whether the degree and nature of the force used was in fact objectively
reasonable.

The approach of the trial judge
At trial the judge considered the legal framework on the claims for assault and battery. She decided that the
Commissioner had to prove three issues when usings tasers:
1. whether PC Pringle honestly believed that it was necessary to use force when discharging the taser;
2. whether PC Pringle's belief was objectively reasonable; and
3. whether when discharging the taser PC Pringle was acting no more than was objectively reasonable
in the circumstances.

The approach the Court of Appeal took to Judge’s findings
An appeal to the Court of Appeal against a judge's conclusion on the facts can only succeed if those findings
of fact are plainly wrong- as explained by Lewison LJ in Henderson v Foxworth Investments Ltd [2014] 1
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WLR 2600 at [62]. This principle applies to cases. even this one where the critical evidence involved real
time recordings of the relevant events.

Nonetheless, the recordings of BWYV footage put the Court of Appeal in a different position from the
ordinary case. Although oral evidence was given by PC Pringle, nothing said could contradict what was
recorded on the footage. The observation of Hallett LJ in Chief Constable of Merseyside v McCarthy [2016]
EWCA Crim 1257 at [17] was, therefore, apposite:
The general principle is that an appellate court should not interfere too readily with a trial judge's factual
conclusions. The trial judge has the significant advantage of seeing and hearing the witnesses give their
evidence. However, in this case very little evidence was disputed. Most of the Recorder's findings of fact came
from the CCTV footage and we are not being asked to overturn them. It is the conclusions he drew from those
findings of fact that are subject to challenge. To my mind, as an appellate court we are in an unusually good
position to determine whether those conclusions were justified."”

Counsel for Mr Afriyie did not submit that the Court should substitute its view of what happened for that of
the trial judge. Rather, the question was whether the conclusions she drew from the evidence were ones
reasonably open to her. The Court of Appeal had to decide objective reasonableness or proportionality of PC
Pringle's actions. That is a matter of law: see Dallison v Caffrey [1965] 1 QB 348 at 372A.

The Court of Appeals’ analysis of the relevant legal principles
William Davis LJ held that the question of whether PC Pringle's honest belief was objectively reasonable is
a mixed issue of fact and law.

Counsel for Mr Afriyie accepted the judge’s conclusion that the officer's honest belief that it was necessary
to use force was not open to challenge. But the fact that the officer held that honest belief itself cannot make
the belief a reasonably held one, as the Court of Appeal confirmed.

The factors William Davis LJ identified the factors the Judge used when finding that PC Pringle had formed
an honest belief that PC Pringle needed to use force. William Davis LJ then pointed out that the judge did
not explicitly explain why those subjective factors made the belief one that were reasonably held.

The judge had found as a fact that the situation was "fast-moving". A comprehensive assessment of the way
in which the situation unfolded necessarily involved considering the witness evidence. For the Court of
Appeal to make an assessment simply by reference to the BWV footage encroached the trial judge’s proper
function. William Davis LJ, therefore, decided that the judge's conclusion to the effect that PC Pringle's
believed it was objectively reasonable to use force could not be overturned.

But the Court of Appeal took a different approach when deciding whether using a taser was objectively
reasonable. William Davis LJ held that the judge failed to consider whether discharging a taser was
proportionate in the circumstances as she found them to be.

Instead, she discussed two options raised at trial and rejected each of them. But she did not stand back and
ask whether using a weapon which carried the risk of serious injury to Mr Afriyie was a reasonable response
to the situation.

The judge pointed out said that the APP guidance said tasers were not to be used as a compliance tool. She
accepted that there had been an element of such use by PC Pringle. Importantly, however, she did not
consider how the use of the taser as a compliance tool affected the proportionality or objective
reasonableness of its use. The critical question was whether discharging the taser was proportionate and
reasonable.



Clayton
Comments

Richard Clayton KC

In assessing the objective reasonableness of using a taser, the judge referred to PC Pringle having to make a
split-second decision as to whether to engage the appellant in further negotiation or whether to discharge the
taser.

But, said the Court of Appeal, the judge was wrong to say that the situation as shown on the BWV footage
involved an officer making a split-second decision. Mr Afriyie had been standing facing and talking to Mr
Cole for at least 20 seconds before he folded his arms. He was in that position for another few seconds
before the taser was discharged.

Accordingly, the Court of Appeal decided that, objectively, PC Pringle was not faced with a split-second
decision. More to the point, the binary choice identified by the judge did not involve any consideration of
whether using a taser per se was reasonable. Even if "further negotiation with the (appellant) would be
futile", it did not follow that that it was proportionate to taser on Mr Afriyie. He was simply standing still
and talking to his friend.

William Davis LJ, therefore, held that a proper objective analysis of whether using a weapon classified as a
firearm was reasonable should have led the judge to conclude that its use was not reasonable. Her view that
further negotiation would have been futile did not address the objective reasonableness of nature and degree
of force used.

The Court of Appeal, therefore, allowed the appeal. The use of a taser was not objectively reasonable in the
circumstances notwithstanding PC Pringle's honest belief as to the need to use force. Accordingly, the Court
ordered the Defendant to pay the general and special damages awarded by the Judge.

Richard Clayton KC represented the successful appellant.
The Court of Appeal judgment can be found at https://www.bailii.org/cgi-
bin/format.cgi?doc=/ew/cases/EWCA/Civ/2024/1269.html&query=(title:(+afriyie+))
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