
 
 

 

THE COLONIAL HANGOVER – THE LASTING IMPACT OF COLONIALISM  
ON THE COMMON LAW AND BEYOND 

 
This seminar’s theme suggests that the Privy Council deals common law principles by imposing universal 
standards like Roman law- perpetuating the lasting impact of colonialism.  Should the Privy Council, 
therefore, develop a role of like the European Court of Justice has in relation to the European Union?  Or 
should there be a free for all, without any form of central control so we can abandon all colonial 
hangovers? 
 
In my view, however, the central premise is open to question.  First, the analogy between the Privy Council 
and Roman law is not persuasive.  Secondly, it does not reflect the historical development of the Privy 
Council.  Thirdly, as a matter of legal analysis, it does not accurately describe how the Privy Council now 
tackles its common law cases. 
 
But there are certain debates that I am not addressing.  I am not going to elaborate on the proposition that 
the British Empire was developed from a legacy of violence as Caroline Elkins has so powerfully 
demonstrates in her history published last year.1  Nor am I commenting on the complaint that the Privy 
Council is a colonial hangover- although the idea that the Supreme Court should be a regional court with 
close cultural connections with the countries that use it (like the Caribbean Court of Justice) has 
considerable force.2 
 
Nevertheless, the analogy with Roman law is not compelling.  The Roman Empire imposed universal legal 
standards through civil law like the Justinian Code, which the courts were required to apply.  This top down 
approach is very different from judges evolving common law principles on a case by case basis. 
 
The historical development of the Privy Council is (like many British institutions) organic.  The Privy 
Council’s original jurisdiction over overseas territories was based on Norman custom- the monarchy 
claimed an immediate prerogative over Channel Island cases, which was extended by analogy to all 
overseas colonies.3  In 1770 the Privy Council had 23 appeals and the loss of the American colonies was 
offset by the growing importance of the East India Company territories.4  Between 1833 and 1876 appeals 
per year varied from 12 in 1858 to 24 in 1865.  On average there was 18 appeals a year- despite the fact 
that the population of the colonies grew from 3.8m in 1834 to 12.1 in 1871.   Three particular trends 
emerged.  Title or possession of land comprised 54% of the cases, although there was a gradual increase in 
banking and insurance appeals.  Caribbean appeals fell from averaging 13 in 1833-5 to 5 in 1865-7.  
Appeals from Australia and Canada increased to 17 a year from 1865-67.5  Appeals from India mostly 
concerned title or succession to property and rose from 10 a year from 1834 to 1858 to 135 in 1869. 
 

 
1   Caroline Elkins Legacy of Violence A History of the British Empire, The Bodley Head (2022). 
2   My own view is that the logic suggests that replacing the Privy Council question of whether the Caribbean Court of Justice will 
replace the Privy Council is not a question of whether- but when https://www.claytoncomments.com/wp-
content/uploads/2021/09/WILL-THE-CARIBBEAN-COURT-OF-JUSTICE-REPLACE-THE-PRIVY-COUNCIL-CLAYTON-COMMENTS.pdf  
3   P A Howell The Judicial Committee of the Privy Council 1833-1876 Cambridge University Press (1979) at 4. 
4   Above, at 7.  
5   Above at 109-112. 
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In the nineteenth century the Privy Council had an imperial outlook towards the common law.  Victorian 
commentators like  Walter Bagehot in the English Constitution argued that the Privy Council “ought to rule 
all other courts, ought to have no competitor, ought to bring our law into unity”.6 
 
The 1879 decision in Trimble v Hill epitomised that imperial attitude.  The Privy Council applied English 
Court of Appeal decisions to Australia, holding that a Court of Appeal decision was the authoritative 
construction of a statute: “Their Lordships think that in colonies where a like enactment has been passed by 
the Legislature, the Colonial Courts should also govern themselves by it”.7  
 
However, by 1927 the Privy Council decided in a Canadian case, Robins v. National Trust Co, 8that that an 
appellate court in a colony was not bound to follow decisions of the English Court of Appeal where English 
law had applied to Ontario since 1792- if the colonial appellate court thought the English decision to be 
wrong. But the Board also added: "It is otherwise if the authority in England is that of the House of Lords".9   
 
This imperial perspective was abandoned long ago.  In Australian Consolidated Press Limited v Uren10  the 
Privy Council decided that that restrictions placed by the House of Lords for awarding exemplary damages 
in Rooks v Barnard11 should not prevent the High Court of Australia from following the broader approach in 
it took in earlier decisions. 12  This may reflect the fact that the decision in Rooks v Barnard  was so 
contentious.  When the House of Lords reaffirmed it in Cassell v Broom,13 it had to chastise Lord  Denning 
MR for abandoning the principle of stare decisis when he refused to follow Rooks v Barnard  principles.14 
 
Lord Diplock remarked in the Hong Kong appeal of de Lasala  v de Lasala  that “the common law is not 
unchanging but develops to meet the changing circumstances and patterns of society”, referring to  
Australian Consolidated Press Limited 15 But he said that the Privy Council was unlikely to diverge from a 
decision of the House of Lords “unless the decision is in a field of law in which the circumstances of the 
colony or its inhabitants make it inappropriate that the common law in that field should have developed on 
the same lines in Hong Kong as in England”.16  
 
As a result, the Privy Council held in Hart v. O’Connor that the validity of a contract made by someone 
lacking   mental capacity but ostensibly sane had to be judged by the same standards as a contract by a 
person of sound mind.17 It allowed an appeal from the New Zealand Court of Appeal, overruling New 

 
6   Walter Bagehot The English Constitution, Chapman & Hall (1867), 159.  
7   (1879) 5 App. Cas. 342. 
8   [1927] A.C. 515, 519. 
9   Robins v National Trust Company [1927] A.C. 515   
10   [1969] 1 A.C. 590.  
11   [1964] AC 1129 
12   Whitfield v. De Lauret & Co. Ltd. (1920) 29 C.L.R. 71; The Herald and Weekly Times Ltd. v. McGregor (1928) 41 C.L.R. 254; 
Smith's Newspapers Ltd. v. Becker (1932) 47 C.L.R. 279.   
13   [1972] A.C. 1027   
14   Lord Denning M.R., Salmon and Phillimore LJJ concurring said [1971] 2 Q.B. 354, 384: "This case may, or may not, go on 
appeal to the House of Lords. I must say a word, however, for the guidance of judges who will be trying cases in the meantime. I 
think the difficulties presented by Rookes v. Barnard are so great that the judges should direct the juries in accordance with the 
law as it was understood before Rookes v. Barnard. Any attempt to follow Rookes v. Barnard is bound to lead to confusion.  
15   [1980] A.C. 546 at 557 
16   Above at 558 
17   [1985] A.C. 1000 at 1017. 



 
 

 

Zealand cases.18 It stressed it would have taken a different view if the decision had been based “on 
considerations peculiar to New Zealand”.  However, since the New Zealand decision, if  correct, had general 
application to all common law jurisdictions,” the unanimous view of the New Zealand courts was not 
decisive”.19 The Privy Council held that the New Zealand viewpoint was unsupported by authority, illogical 
and would, for no good reason, distinguished the law of New Zealand from Australia, England and other 
common law countries.20  
 
Similarly, in the Tai Hing case the Privy Council, allowing an appeal from the Hong Kong Court of Appeal, 

held that a customer owes no duty to his bank to take reasonable precautions to prevent forged cheques 

being presented, nor to check his periodic bank statements so as to enable him to notify the bank of any 

unauthorised debit items.21 It followed two House of Lords decisions from 191822 and 1933,23 rejecting the 

claim that the common law might have subsequently evolved. The Privy Council decided there was nothing 

peculiar to the Hong Kong jurisdiction and that it was bound to follow the House of Lords,24 expressly 

approving Hart v. O’Connor.25   

This narrow view of the scope of the common law is unlikely to attract such a positive reaction in present 

day appeal to the Privy Council. 

 
In Invercargill City Council v Hamlin the Privy Council adopted a broader approach to the law of negligence, 
since the New Zealand courts consciously departed from English case law on the ground that New Zealand 
conditions were different:26 

the Court of Appeal of New Zealand should not be deflected from developing the common law of 
New Zealand (nor the Board from affirming their decisions) by the consideration that the House of 
Lords in D. & F. Estates Ltd. v. Church Commissioners for England [1989] A.C. 177 and Murphy v. 
Brentwood District Council [1991] 1 A.C. 398 have not regarded an identical development as 
appropriate in the English setting.  

 
In 2016 Lord Neuberger encapsulated the Privy Council’s current attitude In Willers v Joyce (No 2):27  

In Tai Hing Cotton Mill Ltd v Liu Chong Hing Bank Ltd [1986] AC 80 , 108, Lord Scarman, giving the 
advice of the JCPC said: “Once it is accepted … that the applicable law is English”, the JCPC “will 
follow a House of Lords’ decision which covers the point in issue” …. On the other hand, when the 
issue to be determined by the JCPC is not a point of English law, the JCPC is not automatically bound 
by a decision of the Law Lords (or the Supreme Court) even if the point at issue is one of common 
law, not least because the common law can develop in different ways in different jurisdictions 
(although it is highly desirable that all common law judges generally try and march together). This 
is well illustrated by the decision of the JCPC in the Hong Kong case of Mercedes Benz AG v Leiduck 

 
18   Archer v. Cutler [1980] 1 N.Z.L.R. 386 where the Court of Appeal ruled that such a contract was voidable. 
19   Above at p. 1017. 
20   Above at 1027. 
21   [1986] AC 80 
22   London Joint Stock Bank Ltd. v. Macmillan [1918] A.C. 777. 
23   Greenwood v. Martins Bank Ltd. [1933] A.C. 51. 
24   Above at 108. 
25   Above at 108. 
26   [1996] A.C. 624 at 640. 
27   [2018] A.C. 843 para 13. 



 
 

 

[1996] AC 284 , where the majority refused to follow the House of Lords decision in Siskina v Distos 
Cia Naviera SA [1979] AC 210. 
 

In some jurisdictions, particularly the British dependent territories,28 the domestic courts must apply 
English law.  Two Privy Council cases from Cayman illustrate the modern position.  In  Crawford Adjusters v 
Sagico the Privy Council extended the tort of malicious prosecution from criminal charges to civil 
proceedings, partly relying Australian and New Zealand case law.29 By contrast, in Convoy Collateral Ltd v 
Broad Idea it decided against departing from previous decisions of the Privy Council, House of Lords or 
Supreme Court without compelling reason to do so.  It was unlikely to do so when addressing the meaning 
of a rule of court, like service outside the jurisdiction to obtain a freezing injunction. 30 
 
In any event, however, Lord Neuberger makes a vital distinction in Willers. In many Caribbean jurisdictions, 
the domestic Courts are entitled to draw upon a rich variety of common law sources, and there is no 
reason to suppose the Privy Council will seek to thwart these developments. 
 
Richard Clayton KC gave this paper at the Commonwealth Lawyers Association in Goa, India in March 2023.  

 
28   The 14 territories comprise Anguilla; Bermuda; British Antarctic Territory; British Indian Ocean Territory; British Virgin 
Islands; Cayman Islands; Falkland Islands; Gibraltar; Montserrat; Pitcairn, Henderson, Ducie and Oeno Islands; Saint Helena, 
Ascension and Tristan da Cunha; South Georgia and the South Sandwich Islands; Turks and Caicos Islands; UK Sovereign Base 
Areas.  Common law and the rules of equity apply from time to time in almost all the territories: see Ian Hendry and Susan 
Dickson British Overseas Territories Law 2nd ed (2011) pp 153-154. 
29   [2014] A.C. 366 
30   [2022] 2 W.L.R. 703 


